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An Introduction
Tax law is difficult, hard to learn, harder to keep up with as rules 
constantly change, and for many people – is simply a topic that they 
want to avoid (along with the actual taxes that result). The current tax 
code is 6,570 standard 8 ½ by 11 inch pages1. This paper will provide a 
high level overview of how taxes work at death, which includes 
discussion concerning the Federal Estate Tax and the Federal Gift Tax 
with brief comment on State Estate Taxes.

Definition

Title 26, U.S. Code, the Internal Revenue Code (IRC), is where all of the 
federal tax laws of the United States can be found. U.S. tax laws began 
to be codified in 1874, but they were not centrally located in any one 

History

The Estate Tax is a federal tax on property that is transferred as a 
result of a person’s death. The unofficial term that people use to 
describe it is the Death Tax. The IRS defines the estate tax as, “a tax 
on your right to transfer property at your death"2. The Internal 
Revenue Code states that, 

“("(a)Imposition.--A tax is hereby imposed on the transfer of the 
taxable estate of every decedent who is a citizen or resident of 

the United States3.”   

code until much later4. The first Internal Revenue Code didn’t exist 
until 1939 and was subsequently revised in 1954 and most recently in 
1986. The last extensive revisions made to the code were in 1986 and 
as of the writing of this paper, the current U.S. tax code found at Title 
26 is known as The Internal Revenue Code of 19865. 

In the United States, the estate tax as we know it today began in 1916 
as part of the Revenue Act of 19166.  (See Exhibit A – Excerpt from the 
Revenue Act of 1916)7

  1Title 26 – Internal Tax Code can be downloaded at: https://uscode.house.gov/download/download.shtml 
  2https://www.irs.gov/businesses/small-businesses-self-employed/estate-tax
  326 U.S.C.A. § 2001, I.R.C. § 2001
  4https://www.census.gov/history/www/reference/privacy_confidentiality/title_26_us_code_1.html
  5Pub. L. No. 99-514, § 2, 100 Stat. 2095 [Oct. 22, 1986]
  639 Stat. 756 



Exhibit A:Revenue Act 
of 1916

7https://www.loc.gov/law/help/statutes-at-large/64th-congress/session-1/c64s1ch463.pdf



History, Con't.

The Federal Estate Tax in 1916 taxed the transfer of a wealth 
transaction from an estate to the estate’s beneficiaries instead. This 
approach was different from an inheritance tax that would tax 
beneficiaries directly because the estate tax applied to net estates 
(defined as the total property owned by a decedent, less deductions). 
In 1916, there was an exemption of $50,000 that would prevent the 
estate tax from applying to estates valued at $50,000 or less. For 
estates valued at more than $50,000, the tax rates were graduated 
beginning at 1 percent on the first $50,000 to 10 percent on amounts 
over $5 million.
Wealthy people quickly realized that they could gift assets during their 
life to avoid their estates having a value over $50,000 and until 19248 , 
there was no gift tax to prevent this type of strategy. In 1926, the 
gift tax was repealed9, but was reintroduced by the Revenue Act of 
193210 at which time the gift tax became a permanent part of U.S. tax 
law. 

Federal Estate Tax in 2020
The federal estate tax applies to assets of U.S. citizens and U.S. 
residents (a person domiciled in the United States) following their 
death. Assets subject to the tax can be located anywhere in the 
world11. The current estate tax rate is 40%. U.S. citizens and residents 
receive the full estate tax exclusion amount. However, only U.S. 
citizens may take advantage of the unlimited marital deduction for 
transfers to a U.S. citizen spouse. If a person is not a U.S. citizen or 
resident, the estate tax only applies to assets owned in the United 
States at their death.

 8The first gift tax was enacted in the Revenue Act of 1924, 43 Stat. 253.
 9Revenue Act of 1926, 44 Stat. 9
10 47 Stat. 169
1126 U.S.C. §§ 2001, 2031, and 2051



What Is the Estate Tax Exclusion?
The estate tax exclusion amount is the maximum amount that a 
person can leave after death, combined with gifts made during life, 
free of estate tax12. To determine if an estate is exempt from tax 
(either partially or fully), the total value of a person’s estate when they 
die should be calculated and added together with the total taxable 
lifetime gifts that they made. If that total amount is less than the 
applicable exclusion amount in the year of the person’s death, then 
the estate is exempt from the federal estate tax. For example, a 
person who dies in 2020 can have their estate value added to the 
total of the taxable gifts  made during their lifetime. If it totals 
$11,580,000 or less then the estate will be completely exempted from 
the federal estate tax. If the total estate plus lifetime taxable gifts is 
over $11,580,000 in 2020, the 40% estate tax rate would apply to all 
dollars over the exemption amount for 2020.

What Is the Deceased Spousal Unused 
Exclusion Amount?
The DSUE is the amount of a spouse’s estate tax exclusion amount 
that was not used on that spouse’s death. This amount is considered 
portable and is available to the surviving spouse13. It is important to 
note that in order to take advantage of portability under current law, 
an estate tax return must be filed when a spouse dies. 

Under previous laws, this was not always the case and spouses had to 
use difficult and complex tax planning strategies to attempt to allow 
both spouses to utilize their full estate tax exemption amounts. This 
resulted in many people executing trusts that would divide their 
assets during their lifetimes in an attempt to create equal value 
estates that could best take advantage of the tax law exemptions as 
written at that time. These are known as bypass or credit shelter 
trusts. In 2020, these complex tax planning provisions are no longer 
necessary to ensure that a surviving spouse receives unused estate 
tax exemptions from their deceased spouse.

 1226 U.S.C. § 2010(c)(3)(B)
 1326 U.S.C. § 2010(c)(4



How Does the Gift Tax Relate to the Estate Tax?
The federal estate tax and the federal gift tax are now part of what is 
often referred to as the unified transfer tax system. This unified tax 
system combines gifts made during life and after death. To determine 
if someone owes gift taxes or estate taxes (or both), lifetime gifts and 
after death gifts must be compared to the current exclusion amount. 
If the gifts before and after death are less than the exclusion amount, 
no gift or estate tax is due. The exclusion amount for 2020 is 
$11,580,000 (as depicted in Exhibits B and C)14.

Exhibit C

Exhibit B

 1426 U.S.C. § 2505(a)(1)



Gifts of $15,000
A person can donate or give $15,000 per individual each year without 
tax consequences. The $15,000 exclusion is officially called the 
Annual Gift Tax Exclusion15. This means that a person can give up to 
$15,000 per year (per person receiving a gift) and not have to report 
the gift to the IRS. That $15,000 gift is the maximum gift amount that 
can be given per person per year that is excluded from gift tax. 
However, there is also a Lifetime Gift Tax Exemption. The Lifetime 
Gift Tax exemption is $11,580,000 for the year 2020, this amount is 
the same as the federal estate tax exemption. 

Gifts made over $15,000 per year (per person receiving a gift) must be 
reported to the IRS and reduce that person’s lifetime gift tax 
exemption and their federal estate tax exemption. This combination 
of gift tax and estate tax exclusion amounts is why the exclusion is 
called a unified credit (meaning the law combines lifetime gift and 
death gift totals against one exclusion/exemption amount). This 
means that no gift or estate tax is due until a person gives away more 
than the total exemption amount, which is $11,580,000 (or $23.16 
million for married couples). If a person has not gifted more than the 
Lifetime Gift Tax Exemption, there is no gift tax due. For an overview 
of estate tax and gift tax exclusion and exemptions, see Exhibit C.



Example of $15,000 Gifts 

Greg gifts $20,000 to each of his five children and to each of his ten 
grandchildren for Christmas in 2020 totaling $300,000. The law in 2020 
says that you don’t have to report gifts of $15,000 or less (per individual 
person you’ve gifted to). So for each of the children and grandchildren 
receiving $20,000 – only $5,000 has to be reported to the IRS (only the 
amount, per person, over $15,000). For fifteen total people, $5,000 each 
equals $75,000 that has to be reported to the IRS (IRS Form 709). 
Reporting those gifts, however, does not automatically mean that Greg 
pays any tax because the Lifetime Gift Tax Exemption amount is 
$11,580,000. Greg in this example has only used $75,000 of his total 
$11,580,000 exemption which means that he can still gift $11,505,000 
during his life before having to pay any gift tax. 

When Greg dies – the total amount of his gifts made during his life must be 
added together with the gifts made after his death. As long as his lifetime 
gifts plus his gifts in death total $11,580,000 or less, there will be no estate 
tax either. This means that if Greg dies after the gifts he made Christmas 
of 2020 without having ever given any more gifts and the value of his 
estate is less than $11,505,00, there would be no estate tax. 
($11,580,000 exclusion minus the $75,000 in reportable gifts that he made 
on Christmas of 2020 equals $11,505,000). 



Calculating How Much Estate Tax is Owed
In order to determine the amount of tax due by taxable estates, the 
following procedure should be followed:

1. Determine if U.S. estate tax law applies to the estate of a person
who died.

2. For assets that are subject to U.S. estate tax law, the gross estate
should be calculated by determining what property is subject to
U.S. tax law and calculating the total value of that property.

3. The value of the gross estate should be reduced by any allowable
deductions.

4. The value of the gross estate should be increased by any taxable
gifts made during the person’s lifetime.

Steps 1 through 4 result in the Tax Base.

5. Determine the estate tax exclusion for the year in which the
person died and add that together with and Deceased Spousal 
Unused Exclusion Amount that is available. This is the Total 
Estate Tax Exemption. 

6. Compare the Tax Base to the Total Estate Tax Exemption amount.
If the value of the Tax Base does not exceed the Total Estate Tax
Exemption amount, the estate is exempt from the estate tax and
no further calculation is needed. If the estate is not exempt,

7. The Tax Base which must then be multiplied by the tax rate in 26
U.S.C. Section 2001(c). This result is the Tentative Tax.

8. If the person who died has paid any gift taxes already during their
life, those lifetime gift tax payments should be subtracted from
the Tentative Tax to find the Gross Estate Tax.

9. Finally, all available credits from the gross estate, the decedent’s
applicable credits, and any other credits, should be subtracted
from the Gross Estate Tax to determine the Final Tax Due.



State Estate Tax in 2020
Although the focus of this paper is on the Federal Estate Tax, it is 
important to understand that multiple states impose state-specific 
taxes on the transfer of assets at death in addition to, or coordinated 
with, the federal estate tax. Exhibit D outlines the status of each state’s 
laws in regards to a state estate tax and for states with the tax, a 
reference to the state law is provided for reference. 

Conclusion
Taxes are difficult. Failing to 
evaluate how taxes apply at death 
or failing to take action on those 
considerations may result in severe 
and surprising results. Some 
important taxes to review are the 
Federal Estate Tax, Federal Gift Tax, 
and State Gift Tax. Make sure that 
you work with someone who is 
qualified and able to assist you 
with reviewing and acting on the 
taxes applicable to you.

Exhibit D



Working with Crain & Wooley

Any licensed attorney can write a Will or Trust for you; 
however, very few dedicated themselves solely to the art 
and science of estate planning. We do! We practice solely 

in the area of estate planning thereby providing our clients 
best-in-class service supported by up-to-date, best practices. 

As for online “legal” self-help, it’s typically generic and does 
not meet state-specific rules nor does it necessarily meet your 
specific needs and goals as an individual. We can.

Crain & Wooley is a full-service estate planning firm with 
expertise in Trust Creation, Will Creation, Probate Services, 
Adult Guardianship, Nursing Home (Medicaid) Qualification, 
Business Planning, Asset Protection, and Reviewing as well as 
Updating Existing Plans.

At Crain & Wooley, you will never receive a surprise legal bill. 
We are upfront with our pricing for proactive estate planning. 
Learn more about our flat-rate prices on our website 
www.crainwooley.law/flat-rate-services.

Disclaimer: Information presented is for general educational purposes only and does 
not constitute legal advice. Crain & Wooley encourages you to meet with a qualified 
attorney to learn more about your unique situation.

Justin T. Crain

Justin T. Crain has been 
recognized by the Texas Bar 
College as one of the best-
trained attorneys in Texas. 
Justin practices exclusively 

in estate planning and 
settlement.

Jacob K. Wooley

Jacob K. Wooley’s experience 
with businesses and families 
allows him to address a wide 

range of estate planning issues. 



Law Office of Justin T. Crain, PLLC
DBA Crain & Wooley

PLANO – PRINCIPAL OFFICE
660 North Central Expressway Ste 210
Plano, TX 75074

972-560-6288

justin@crainwooley.law
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www.crainwooley.law
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Mansfield, TX  76063
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Our Services 
Crain & Wooley provides expert service in the following areas:

• Standard and complex Trust creation
• Standard and complex Will creation
• Primary and ancillary probate
• Adult guardianship
• Nursing home qualification (Medicaid)
• Existing document review and update
• Business continuity planning
• Small business formation

Contact Us



www.crainwooley.law




